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Court of Appeals of the District of Columbia 


Xo. 4753. 

Samuel E. Killian, Appellant, 

vs. 

The United States. 


a Supreme Court of the District of Columbia. 

Criminal. Xo. 45897. j 

The United States, Plaintiff, I 

i 

vs. 

Samuel Edward Killian, Defendant, j 

( 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

i 

i 

1 Indictment. 

Filed in Open Court Jun. 1G, 1927. 

I 

In the Supreme Court of the District of Columbia \ Holding 
a Criminal Term, April Term, A. D. 19271. 

I 

District of Columbia, ss : 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

I 
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SAMUEL E. KILLIAN VS. THE UNITED STATES. 


That one Samuel Edward Killian, late of the District of 

Columbia aforesaid, on, to wit, the first day of January, in 

the year of our Lord one thousand nine hundred and twenty- 
• • 

six, and from thence until, to wit, the first day of June, in the 

year of our Lord one thousand nine hundred and twenty- 
* % 

seven, and at the District of Columbia aforesaid, unlawfully, 
wilfully, feloniously and knowingly did import, manufac¬ 
ture, produce, compound, sell, deal in, dispense, distribute, 
administer and give away opium and coca leaves and com¬ 
pounds, manufactures, salts, derivatives and preparations 
thereof, without then and theretofore having registered 
with the Collector of Internal Revenue of the Internal Reve¬ 
nue District in which the District of Columbia is embraced, 
the name and style and place of business of him, the said 
Samuel Edward Killian, and the place or places where such 
business of him, the said Samuel Edward Killian, was to be 
carried on, and without having paid the special license tax 
therefor, as by law lie, the said Samuel Edward Killian, was 
required to do before so importing, manufacturing, pro¬ 
ducing, compounding, selling, dealing in, dispensing, dis¬ 
tributing, administering and giving away opium and coca 
leaves and; compounds, manufactures, salts, deriva- 
12 tives and preparations thereof, as aforesaid; against 
the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 

Srcmnl ('ok iif. 


And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Samuel Edward Killian, on, to wit, the 
twelfth dav of Mav, in the Year of our Lord one thousand 
nine hundred and twenty-seven, and at the District of Co¬ 
lumbia aforesaid, unlawfully, wilfully, feloniously and 
knowingly did purchase, sell, dispense and distribute coca 
leaves and compounds, manufactures, salts, derivatives and 
preparations thereof, to wit, five cubic centimeters of co¬ 
caine hydrochloride, and opium and compounds, manufac¬ 
tures, salts, derivatives and preparations thereof, to wit, 
one cubic centimeter of morphine sy/lphate, in a manner 
other than in and from the original package thereof, having 
affixed thereto appropriate stamps showing the payment of 
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i 

the lawful internal revenue tax thereon; againjst the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 

PEYTON GORDON; 

Attorney of the United States in 
and for the District of Columbia. 

(Endorsement:) Criminal. No. 45897. United States vs. 

Samuel Edward Killian. Violation of Harrison Narcotic 

! 

Act. Witnesses: Lawrence A. Libby, Albert H. ( Spear. A 
true bill. Jos. P. Stephenson, Foreman. 

I 

I 

Memoranda. 

June 24,1927.—Arraigned: Plea not guilty entered. 

3 October 19, 1927.—Verdict not guilty jas to first 

count of indictment, and guilty as to second count 
of indictment. j 

Decision on Motion for New Trial. ! 

Filed Dec. G, 1927. I 

# # * * * # j * 

This is a motion for a new trial. Defendant! was tried 
and found guilty on only the second count of an indictment 
charging him with having unlawfully purchased; sold, dis¬ 
pensed and distributed certain cocaine and morphine sul¬ 
phate. The first count, on which defendant was!found not 
guilty, charged the unlawful importation, manufacture, pro¬ 
duction, compounding, selling of and dealing in thjose drugs. 

Defendant was taken into custody by two policemen in 
the early morning of May 12, 1927, after they bad found 
him asleep in his automobile, the doors of which were 
locked. When taken from the car defendant “istaggered 
around like a drunken man will.” While on his way to 
the police station in the officers’ automobile defendant took 
from his pocket and threw upon the pavement H'o bottles 
of liquid and a hypodermic syringe with a needle in it, 
whereupon defendant was searched and a nickel-plated case 
of needles taken from one of his pockets. One of these 
bottles still had some liquid in it when picked up by the 
officers. The other was entirely broken, but its! contents 

2—4753a i 
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which had formed a puddle in the street were later sucked 
up by the same officers by means of the syringe. The testi¬ 
mony established the contents of the former to have been 
morphine sulphate, and of the latter (that of the entirely 
broken bottle) to have been cocaine hydrochloride. 
4 Defendant introduced no evidence, but at the close 

of the case of the Government, moved for a directed 
verdict on the ground that the venue of the offense, al¬ 
though alleged in the indictment, had not been proved, and 
that the statutory presumption created by the fact of pos¬ 
session of the drugs by defendant in unstamped containers 
even though that possession was had in the District of Co¬ 
lumbia was not sufficient to carry proof of venue of the 
offense charged. The section of the statute raising the 
presumption is as follows: 


“It shall be unlawful for any person to purchase, sell, 
dispense or distribute any of the aforesaid drugs except 
in the original stamped package or from the original 
stamped package? and the absence of appropriate tax-paid 
stamps from any of the aforesaid drugs shall be prima 
facie evidence of a violation of this section by the person 
in whose possession same may be found.” 

(C. S. Code, Title 20, Section (592, 40 Slat. 11M0.) 


Defendant requested the Court to charge the jury that 
the statutory presumption was not sufficient proof of venue. 
Tin* Court refused so to charge. 

Defendant's contention as to proof of venue is supported 
by decisions in Brightman v. United States, 7 F. (2d) 532, 
Cain v. United States, 12 F. (2d) 580, one judge dissenting, 
both cases arising in the 8th Circuit. The Brightman case 
was followed in the 7th Circuit in DeMoss v. United States, 
14 F. (2d) 1021. In the Supreme Court of tin* District of 
Columbia in United States v. McDonald, Criminal No. 


43930, the jury was charged that on possession being shown 
there arose a presumption that the law was violated in the 
several respects charged except only as to the place of the 
alleged offense. In so charging the jury the Court relied 
upon the cases above cited. Since then the Circuit 
5 Court of Appeals in the 9th Circuit has made a con¬ 
trary ruling in Casey v. United States, 20 F. (2d) 
752. There the Court said: 
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“While defendant’s contention is not without support 
in the decided cases (citing the above Circuit Court of Ap¬ 
peals cases), to grant it would seem to rob the statute of 
all efficacy. If, independently of the statutory presump¬ 
tion, the government must affirmatively prove!the place of 
purchase, it must also by like evidence prove ithe substan¬ 
tive fact of purchase, for how tlie place of purchase can be 
established without at the same time proving the purchase 
is not apparent. Fairly construed, the statute;in our opin¬ 
ion extends the presumption to the incidental matter of 
place as well as the substantive matter of purchase. ” 

I 

This Court is constrained to believe that in the McDonald 
case Casey v. United States would have been followed had 
it been decided before the charge above-mentioned was 
given. j 

The motion for a new trial is also based upoi'i the refusal 
of the Court to charge as follows: 

i 

“The Court charges the jury that the defendant must 
be arrested and charged with an offense, befoije it is legal 
for the authorities to search him, and the jury must find 
that the defendant was arrested and charged ‘with an of¬ 
fense before it can consider as evidence any of the exhibits 
introduced by the government as having been taken from 
the person or control of the defendant.” 

j 

In answer to this contention it is to be noted!that so far 
as concerns, the drugs and the syringe and one| needle the 
defendant was not searched and that when the nickle-plated 
case of needles was found in defendant's pocket!the officers 
had evidence of an offense against the Harrison Narcotic 
Act. | 

The motion for a new trial also attacks the! refusal of 
the Court to make the following charge: 

“The Court instructs the jury that if it believes that the 
defendant had narcotics in his possession for liijs own per¬ 
sonal use, and for no other purpose, then it is the duty of 
the jury to acquit the defendant.” 


6 In defendant’s brief filed in support of his motion, 

he does not argue the exception of the refusal so to 
charge. The Court’s recollection is that defendant’s coun- 


I 
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sel at the trial maintained that the jury might infer that 
the possession of the drugs was for the personal use of 
defendant because of the small quantities in his possession, 
and also from the fact that defendant was asleep when he 
was arrested at five o'clock in the morning. The Court 
was of opinion at the trial, and still is, that to have granted 
the charge would have been to leave it to the jury to make 
a sheer guess and that the refusal to grant the request was 
proper. 

The motion for a new trial is denied. 

WALTER I. McCOY, 

Chief Justice. 

December 5, 1027. 

Supreme Court of the District of Columbia. 

Saturday, January 14", A. D. 1928. 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice McCoy, presiding. 

******* 


Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintend¬ 
ent of the Washington Asvlum and Jail and bv his attor- 
ney Abner Siegal. Esquire: and thereupon it is demanded 

of the defendant what further he has to sav whv the sen- 

• * 

fence of the law should not be pronounced against him and 
he says nothing except as he has already said; whereupon 
it is considered by the Court that for his said offense the 
said defendant he taken by the Superintendent, aforesaid, 
to the Asylum and Jail aforesaid, whence he came, 
7 thence to the Penitentiary, as designated by the At¬ 
torney General of the United States, there to be im¬ 
prisoned for the period of Three (3) years, to take effect 
from and including the date of arrival of said defendant at 
said Penitentiary : and thereupon the defendant by his at¬ 
torney notes an appeal to the Court of Appeals of the Dis¬ 
trict of Columbia, from the judgment of the Court in this 
case; whereupon the Court fixes the amount of bond for 
costs on appeal at One Hundred ($100) Dollars or Fifty 
($50) Dollars in cash; whereupon the said defendant is 
remanded to the Washington Asylum and Jail. 



SAMUEL E. KILLIAN VS. THE UNITED STATES. 


Memoranda. 

•January 14, 19:28.—Bill of Exceptions filed. 
Cost Bond on appeal approved and filed. 

Assignment of Errors. 

Filed Jan. 14, 1928. 


# 


# 


Now comes the defendant, l>y his attorney Aimer Siegal, 
and assigns the following errors to be reviewed by the Court 
of Appeals: 

1. The Court erred in admitting in evidence, over the 
objection and exception of the defendant, the ‘exhibits of¬ 
fered in evidence by the government, for the Reason that 
there was no reasonable or probable cause foi[ the arrest 
of the defendant, and that the search and seizure of said 
exhibits were unlawful and in violation of 'the Fourth 
Amendment to the Constitution of the Fnited tjstates. 

2. The Court erred in denying the motion of the 
8 defendant, made at the close of the (icjvernment’s 
case, to dismiss the indictment and to direct a verdict 
of not guilty, upon the ground that the government had 
failed to offer proof sufficient in law to sustain the charges 
set forth in the indictment. i 

2. The Court erred in refusing to grant prayers submitted 
by the defendant, as follows: Xos. 1, 2 and 7,1 exceptions 
being allowed to the defendant. 

ABNER SIEtSAB, 

At torn eg for the Defendant,. 

Designation of Record. j 

I 

Filed Jan. 14, 1928. 




* 


* 


The defendant having perfected an appeal herein to the 
Court of Appeals of tin* District of Columbia, hereby re¬ 
quests the Clerk of the Supreme Court of the District of 
Columbia to prepare a transcript of the record jon appeal, 
including therein the following papers and proceedings, 
namelv: 

1. The indictment. 

2. The plea. 
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3. The verdict. 

4. Court’s opinion on motion for new trial, 
i). Judgment. 

(!. Bill of Exceptions (proposed). 

7. Bond on Appeal. 

8. Bill of Exceptions (order). 

9. A copv of this designation. 

ABNER SIEGAL, 
Attorney for the Defendant. 


9 


Supreme Court of the District of Columbia. 

Wednesdav, Fehruarv 1", A. D. 1928. 


The Court resumes its session pursuant 
Mr. Chief Justice McCoy, presiding. 


to adjournment, 


* ***** # 


Now comes here the defendant by his attorney Abner 
Siegal Esquire and prays the Court to sign and make a part 
of the record his bill of exceptions taken during the trial 
of the cause and tiled with the Court on the 14" day of 
January, 1928 which is accordingly done. 

10 Supreme Court of the District of Columbia. 

Exited States ok America, 

District of Columbia, ss: 


I, Frank E. Cunningham. Clerk of the Supreme Court 
of the District of Columbia, herein- certifv the foregoing 
pages numbered from 1 to 9, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, a copy of which is made part of this 
transcript, in cause No. 47)897 Criminal, wherein The United 
States is Plaintiff and Samuel Edward Killian is Defendant, 
as the same' remains uopn the files and of record in said 
Court. 

In testimony whereof, 1 hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 4th day of April, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CIIAS. B. COFLIX, 

Assistant Clerk. 
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11 Filed Fel). 1, 1928. j 

In the Supreme Court of the District of Columbia. 

45S97, Criminal. 

i 

United States of Amekica j 

i 

VS. 

Samuel Kdwakd Killian, Defendant!. 

j 

Ilill of Exceptions. 

Bo it remembered that at llio trial of this jc*ase before 
Mr. Chief Justice McCoy and a jury, duly empaneled and 
sworn to try the issues herein, which trial began and con¬ 
cluded on the 19th day of October, 1927, the following pro¬ 
ceedings were had, evidence offered and given, rulings made 
by the Court, and exceptions taken by the defendant and 
noted bv the Court. 

j 

Whereupon, to maintain the issues on its part joined, 
the (Jovernment offered Ihe following facts, which is the 
substance of all the testimony upon the exceptions reserved: 

Defendant was taken into custody by two policemen about 
a A. M. in the early morning of May 12, 1927,j after they 
had found him asleep in his automobile, the dooj-s of which 
were locked. When taken from the car defendant “stag¬ 
gered around like a drunken man will”. While on his way 
to the police station in the officers’ automobilej defendant 
took from his pocket and threw upon the pavement two 
bottles of liquid and a hypodermic syringe with a needle 
in it, whereupon defendant was searched and a nickel- 
plated case of needles taken from one of his pockets. One 
of these bottles si ill had some liquid in it when! picked up 
by the officers. The other was entirely broken, but 

12 its contents which had formed a puddle in! the street 
were later sucked up by the same officers by means of 

the syringe. The testimony established the conljmts of the 
former to have been morphine sulphate, and of! the latter 
(that of the entirely broken bottle) to have been cocaine 
hvdrochloride. i 

Thereupon the government offered in evidence exhibits 
numbered 1, 2, 3, 4, 5 and 7, which consisted (if the two 

I 
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bottles referred to hereinbefore, the hypodermic syringe 
with needle, the nickel-plated case of needles, and two other 
bottles identified as having been used in saving the liquid 
sucked up and for the purposes of analysis, to which offer 
the defendant objected upon the ground that there was no 
reasonable or probable cause for the arrest of the defend¬ 
ant, and that the search and seizure of said exhibits were 
unlawful and in violation of the Fourth Amendment to the 
Constitution of the United States. The objections were 
overruled, tin' exhibits admitted in evidence, and an excep¬ 
tion allowed to tlie defendant and dulv noted bv the Court. 

» • 

Thereupon the government rested its case. 

Thereupon, the defendant moved the Court to dismiss 
the indictment, and to direct a verdict of not guilty, upon 
the ground that the government had failed to offer proof 
sufficient in law to sustain the charges set forth in the in¬ 
dictment, more particularly that the Government had failed 
to offer proof of venue as is required by the act; that is, 
if the government relied upon two facts, possession and 
absence of stamps, and the presumption arising under the 
statute, to complete the proof that the defendant was a 
dealer as set forth in the first count of the indictment, 
and to complete the proof that the defendant did on 
1.'5 May 1‘Jth.i 1927, purchase, sell, dispense and dis¬ 
tribute cocoa leaves and compounds, etc., that those 
two facts and tin* presumption arising under the statute 
were insufficient as a matter of law to authorize a convic¬ 


tion, because the matter of venue was not proved, and as 
the government had failed to prove it and it was necessarv 
to be alleged and proved, the defendant was entitled to a 
directed verdict of “not guilty.” The Court denied the 
motion, and an exception was allowed to the defendant. 

Thereupon the defendant rested his case. 

Thereupon the defendant submitted the following pray¬ 
ers to the Court: 


1. The Court charges the jury that the defendant must 
be arrested and charged with an offense, before it is legal 
for the authorities to search him, and the jury must find 
that the defendant was arrested and charged with an of¬ 
fense before if can consider as evidence any of the exhibits 
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introduced by the government, as having been! taken from 
the person or control of the defendant. | 

2. The Court instructs the jury that before it can convict 

the defendant it must find that the defendant! had in his 
possession or under his control narcotics and that he was a 
person required to register under the Harrison Narcotic 
Act. I 

3. The Court instructs the jury that if it believes that the 

defendant had narcotics in his possession for his own per¬ 
sonal use, and for no other purpose, then it is it he duty of 
the jury to acquit the defendant. j 

4. (Withdrawn by the defendant.) j 

5. The Court instructs the jury that the defendant 
34 is presumed to be innocent until, if at jail, such a 
time as the (lovermnent’s proof or other proof satis¬ 
fied the jury that the defendant is guilty of the offense 
chared, beyoiu? a reasonable doubt. j 

G. The Court charges the jury that it is the duty of the 
Government to prove beyond a reasonable doubt that the 
defendant did purchase, sell, dispense, and distribute nar¬ 
cotics in the District of Columbia, before the jury would 
be justified in finding the defendant guilty. 

7. The Court charges the jury that the prima facie pre¬ 
sumption arising under the law, by reason of j possession 
of narcotics, is not sufficient to prove the venue, but that 
the Government must offer proof of venue; sufficient lo 
satisfy the jury beyond a reasonable doubt that the de¬ 
fendant did purchase, sell, dispense and distribute nar¬ 
cotics in the District of Columbia. i 


That the Court denied prayers Nos. 1, 3 and 7, allowing 
the defendant an exception to the denial of each of the 
three prayers refused by the Court. | 

The defendant did not take any exception t > the charge 
of the Court, as given. 

Be it further remembered that the foregoing contains 
the substance of all of the evidence given on tlie hearing 
of this cause, and each of the exceptions stated to have 
been taken by the attorney for the defendant was so taken 
and duly allowed and noted by the Court, and) that the 
foregoing is the substance of all of the testimoniv bearing 
upon the exceptions herein reserved on behalf of the de- 
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fondant, and that thereupon and as all of said exceptions 

were dulv noted and allowed as aforesaid and dulv en- 
• ^ 

tered upon the minutes of the court, before the jury re¬ 
tired to consider of its verdict, and because the matters 
and things hereinbefore receded are not matters of record, 
and in order to make the same a part of the record herein, 

which is lierebv ordered, so that the defendant mav have 

* • 

his case reviewed on appeal, the defendant by his 
15 attorney moves the Court to sign and seal this, 
his bill of exceptions, to have the same force and 
effect as if each and every one of said exceptions had 
been separately signed and sealed, which motion is granted 
by the court: and thereupon the defendant tenders this, 
his bill of exceptions, and requests the court to sign and 
seal the same, which is accordingly done, now for then, 
this 1st dav of Februarv, 1928. 

WALTER I. McCOY, 

Chief Justice S. C. D. C. 

Approved: 

WILLIAM H. COLLINS, 

Asst. I'uitcd States Attorney. 

ABNER SI EGAL, 

Att'll' lie 1/ tor l>e}e)niaut, 


16 Endorsed: 45897, Criminal. Supreme Court D. C. 

The l'nited States of America vs. Samuel E. Killian, 
defendant. Bill of exceptions. Law offices of Abner Sie- 
gal, Washington, D. C., 301 Stewart Bldg., 6th and D Sts. 
N. W. Telephone Main 533. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 4753. Samuel E. Killian, appellant, vs. The United 
States. Court of Appeals, District of Columbia. Filed 
Apr. 30,1928. Henry W. TTodges, clerk. 
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APRIL TERM, 1928. 


No. 4753 


SAMUEL EDWARD KILLIAN, Appellant, 

VS. 

THE UNITED STATES. 


BRIEF FOR THE APPELLANT. 


Statement of Facts. 

Defendant was taken into custody by two policemen 
about 3 a. m. in the early morning of May 12, 1927, 

i O w 7 <7 

after they had found him asleep in his automobile, tile 
doors of which were locked. When taken from the 
car defendant “staggered around like a drunken main 
will.” While on his way to the police station in the 
officers’ automobile defendant took from his pocket 
and threw upon the pavement two bottles of liquid 
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and a hypodermic syringe with a needle in it, where¬ 
upon defendant was searched and a nickel-plated case 
of needles taken from one of his pockets. One of these 
bottles still had some liquid in it when picked up by 
tlie officers. The other was entirely broken, but its 
contents, which had formed a puddle in the street, were 
later sucked up by the same officers by means of the 
scringe. The testimony established the contents of the 
former to have been morphine sulphate, and of the 
latter (that of the entirely broken bottle) to have been 
cocaine hydrochloride. 

Thereupon the Government offered in evidence ex¬ 
hibits numbered 1. 2, 3, 4. 5 and 7, which consisted of 
the two bottles referred to hereinbefore, the hypo¬ 
dermic syringe with needle, the nickel-plated case of 
needles, and two other bottles identified as having been 
used in saving the liquid sucked up and for the pur¬ 
poses of analysis, to which offer the defendant objected 
upon the ground that there was no reasonable or prob¬ 
able cause for the arrest of the defendant, and that the 
search and seizure of said exhibits were unlawful and 
in violation of the Fourth Amendment to the Consti¬ 


tution of the United States. The objections were over¬ 
ruled, the exhibits admitted to evidence and an excep¬ 
tion allowed to the defendant and duly noted bv the 


court. 

Thereupon the Government rested its case. 

Thereupon the defendant moved the court to dis¬ 
miss the indictment and to direct a verdict of not guiltv 
upon the ground that the Government had failed to 
offer proof sufficient in law to sustain the charges set 


o 

O 


forth in the indictment, more particularly tliait the 
Government had failed to offer proof of venue as is 
required by the act; that is, if the Government felied 
upon two facts, possession and absence of stamp^, and 
the presumption arising- under the statute, to corhplete 
the proof that the defendant was a dealer, as set ^orth 
in the first count of tin 1 indictment, and to complete the 
proof that the defendant did on May 12, 1927,'pur¬ 
chase, sell, dispense and distribute cocoa leaves! and 
compounds, etc., that those two facts and the | pre¬ 
sumption arising- under the statute were insufficient as 
a matter of law to authorize a conviction because the 
matter of venue was not proved, and as the Govern¬ 
ment had failed to Drove it and it was necessary to be 
alleged and proved, the defendant was entitled 'to a 
directed verdict of “not guilty.” The court dgnied 
the motion and an exception was allowed to thej de- 
fendant. 

Thereupon the defendant rested his case. 

i 

Thereupon the defendant submitted the following 

I 

prayers to the court, which were denied and exception 
allowed: ! 

3. 'i'he court instructs the jury that if it believes jtliat 
the defendant had narcotics in his possession fori his 
own personal use, ami for no other purpose, then it is 
the duty of the jury to acquit the defendant. 


7. The court charges the jury that the prima facie 
presumption arising under the law, by reason of pos¬ 
session of narcotics, is not sufficient to prove the veijiue, 

j 

but that the Government must offer proof of vehue; 


! 
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sufficient,to satisfy the jury beyond a reasonable doubt 
that the defendant did purchase, sell, dispense and dis¬ 
tribute narcotics in the District of Columbia. 

Assignment of Errors Relied On. 

2. The court erred in denying the motion of the de¬ 
fendant, made at the close of the Government’s case, 
to dismiss the indictment and to direct a verdict of not 
guilty, upon the ground that the Government had failed 
to offer proof sufficient in law to sustain the charges 
set forth in the indictment. 

3. The court erred in refusing to grant prayers sub¬ 
mitted by the defendant as follows: Xos. 3 and 7, ex¬ 
ceptions being allowed to the defendant. 

I. 

The court erred in denying the motion of the de¬ 
fendant, made al the close of the Government's case, to 
dismiss the indictment and to direct a verdict of not 
guilty, upon the ground that the Government had failed 
to offer proof sufficient in law to sustain the charges 
set forth in the indictment. 

Since the trial of this case the United States Su¬ 
preme Court has decided the very point raised in this 
appeal, in the case of Casey vs. United States, Xo. 500, 
October term. 1937, decided on April 9,1928. 

In the case at bar the Government relied solely on 
the possession and absence of stamps, and the pre¬ 
sumption arising under the statute to complete the 
proof that the defendant did on May 12, 1927, pur¬ 
chase. etc., 1 narcotics in the District of Columbia. 





The United States Supreme Court, in the C&sey 

i 

case, supra, cites with approval the Brightman cage, 7 
Fed. (2d), 532; Cain rs. U. S., 12 Fed. (2d), 580; Hood 
vs. U. S., 14 F. (2d), 925, and De Moss rs. U. S., 1^4 F. 
(2d), 1021. These cases all sustain the proposition 
that the presumption relied upon does not, and con¬ 
sistently with the 6th amendment of the Constitution, 
can not extend so far as to show a purchase within the 
District, so as to bring the case within the jurisdiction 
of the trial court. That, in a nutshell, is the question 
directly raised in the court below and presented liere. 

From a reading of the opinion in the Casey cjase, 
supra, it is evident that before the court could have 
jurisdiction there must be testimony or circumstances 
from which the jury would have the right to infer (hat 
the defendant did purchase the narcotics in the pis-, 
trict of Columbia. In the absence of such a testimony 
or circumstances it is submitted that the court erred 
in failing to direct a verdict of not guilty. 


II. 

! 

The court erred in refusing to grant pragers Ntis. :> 
and 7 submitted bg the defendant. 


5. The court instructs the jury that if itj be¬ 
lieves that tin 1 defendant had narcotics in j his 
possession for his own personal use and foir no 
other purpose, then it is the duty of the jury to 
acquit the defendant. 

7. The court charges the jury that the prtma 
facie presumption arising under the law by tea- 
son of possession of narcotics, is not sufficient 
to prove the venue, but that the Government 

i 

j 

i 


i 



6 


must offer proof of venue; sufficient to satisfy 
the jury beyond a reasonable doubt that the de¬ 
fendant did purchase, sell, dispense and dis¬ 
tribute narcotics in the District of Columbia. 


It is urged that prayer numbered three should have 
been granted as it is a correct expression of the law 
and the jury was entitled to knew what the law was in 
this regard in view of the fact that the onlv evidence 
relied upon by the Government was the possession of 
narcotics. In the case of Casev against the United 
States, supra, in the opinion of Mr. Justice Butler, he 
states “a mere purchase or possession of morphine is 
not crime.” It is urged that if the defendant had the 
narcotics in his possession for his own personal use 
and for no other, he was not guiltv of any offense 
under the Harrison Narcotic Law and he certainlv was 
entitled, therefore, to have the prayer granted. 

It is urged that prayer number seven should also 
have been granted because it goes to the verv heart of 
the case. In the McDonald case, referred to by the 
learned Chief Justice in his opinion denying the motion 
for a new trial (pages 3, 4, 5 and G of record), the court 
submitted the very question that is contained in prayer 
number seven to the iurv. But the learned Chief Jus- 
tice refused this prayer. 

In view of the opinion in the Casey case, supra, it is 
submitted that the appellant is entitled to have the 
judgment in the court below reversed. 

Respectfully submitted, 

ABNER SIEGAL, 
Attorney for Appellant. 
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